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l:T ~4tcicbciT 'cbT .=rr=r ~W Name & Address

.Appellant

M/s. Perfect Boring Pvt. Ltd,
3822/A, GI.DC Estate, Beh-ind.lndo German Tool Room,
Vatva, Ahmedabad-382445.

al{ arfk« ga 3fta am?gr a sri@ts rra aar & at ae z net # ua zuenfenf fa
sag ng3f@rant ml sr#ta a g=#trvr 3re vgd m tar &l ·

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order; to the appropriate authority in the following way :

Revision application to Government of India:

(«) it4 seal4a zca Gr,fzr, 1994 #t arr r«aR sarg r; mcaia i qt#r er #t
"\j"q-m a qr qrga siafa g7terr one ref a, qra war, fa i:i-5!1c1£J, m
fart, at ifGr, Ra tu #a, ia rf, fact : 110001 cf)1" c#!"·\JJFfi ~,

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

() zufg #t gtR ma ii sra i# en~at ar fa8t quernqr r arr i a
fa8t asr aei rsrn l=f@ if \Jf@ ~--1=f1Tf if, a fat quern znr aueR a as fat
arar a fa#t urur 'st l=f@ a ufaszu k tr g& st I .

(ii) fn ·case of any loss of goods where the loss occur in transit from a factory to a warehouse or to·
anoth·er factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storagewh .,_.__,_. y or in a.warehouse.
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~ cB". ~ ~~ m Wf 'Ff Allffaa ·1ffcYf ~ m 1ffcYf cB" fqf,:j4-1fo1 'FT '34ljjlj ~~
1ffcYf ~ '3c'Lllc\.-J -~ cB" i¾c cB" ~ 'Ff uh ma are fa#t , ur7r Allffaa % I

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported ·
to any country or territory outside India.

sf zcs r gnrar fag fta ars (hur zu err at) mm fcnm <Tm 1ffcYf "ITT I

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3iR 3qr c#J" i3c'Lllc\.-J ~ cB"~ cB" @1Z trr ~~ ~ c#J" Tf{ % ~ ~~
\i'fl" ~ tTRT ~ Rlf11 cB" :!cilRlcb ~, ~ cB" am -qfffif at r; q al ala # fctm
rf@nu (i.2) 1998 tTRT 109 8'<T~~ -rrq 511

(c) Credit of any duty allowed to be utilized towards payment of excise duty on finar
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(«) er sna zgc (3rfra) Pura&t, 2001 cB" Rlf11 9 k iafa Rfe qua ian <y-8 'Ff
at ufai , hf a?gr # uf 3mar hf f2#a 4h cB" 'f[ld'<4ie>1-~ ~ ~
3rrr #t at-at 4fzji .arr Ga 3ma f@u urn. afeg tr er gar z.l gr s#hf

· cB" 3Rf1m tTRr 35-~ if~- t/57" iB" .:fRl"R qa re €tr-o arat at If ft elf .
afeg}

I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each· of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chai Ian evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ffe 3rhea a arr uri ic va a ara u?) a sva a @m 200/-"CJTTff
:fIBFl ~~ ~ "GfITT Xi<;i-fl.-J'<cb4-J ~~~~"ITT cTT 1000/- -~ tITTff~~~I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
. involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
· than Rupees One Lac.

hr zgea, tu snyes vi 00 a 3r4tr ,raff@raw a uf.sr4la.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) €tuqi zrca 3rf@fu, 1944 ctJ- tTRT 35-"aJT/35-~ cB"~:_:_

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

i3cfdf&iRsla qR~\Jc; 2 (1) cB" i aag r4 # srara l sr@la, r#ht a ark fr rca,
ab; snla zce vi ala 3fl#tu =rzf@raw(Rrec) #t 4far &flu q)8al, Garala

· nd A · ~ ·if 2 "J=ITTTI, isl§ J:J I c:1 'l-fcG=f , '3-RRclT , , ~ 1 '< t.1 '( .:i 14 1 '(, '3-1 Q J:J cHisl 1 ~-380004 .

).,

. To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhaw~m, Asarwa, Girdhar Nagar, Ahmedabad : 380004; in case of appeals
other than as mentioned in para.,2(i) (a) above; ~¾~~ .

+$a±\•'I-· ; .'l ....~ ""'·. :. . , ..s$7 y#
~- ,,,,(, . i'?i,,._. r -~t .38}' ,. ··\ --~,,,, ... "' .~ . ..,)'~ ......... ... I:" ~~" a».....s's" . ,. .,

. ','-~+__,/ .. , .

(a)
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The appeal to the Appellate Tribunal shall be filed in· quadruplicate in form EA-3 as
prescribed under Rule 6 of ._ Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which atleast should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,O00/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. ·

(3) af? gr arksa{ pe sr#ii as wren st & at re@a pea silt a fr; #t cpf :fRfR
sqfa in fr or afeg g as a stgg ft rcn_@W -cmt arf aa # fez
qenrfenf 3r])1 naff@raur at gas a@ zn a€tu at al ya zm4a fszn mar el
In case of the order covers a number _of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/-for each.

(4) rl11£J161£J r~ 1970 ~~ c#r~-1 # siafa fefffRa fag 34a
zn4a zr peer? zenfenfa Ruff If@rant 3er r@la 6t v #Rau s.6.so ht
cf51.-£J1£Jl61£Jr RcBc WIT 6FIT~ I

One copy of application or 0.1.0. as the case may :be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975- as amended.

(5) <a sit i±fer mac#i at H zja0 a# ar Ru#i 6t ai ft cZ!A 37raff f4qr mar & nI
Ft zrca, ft Gara zc vi @tars 3r@ha nznf@raw (raff@er) f;=n:r:r, 1982 "P; Rf%c=r

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

o #tr rec, tu saga gens ya @hara 3r4l4tu nzaf@raw1(frbc),
~~ cB"·~ "P; i:l5cfcx-P-Jil !(Demand) -qc[ ~(Penalty) cJ?l' 10% 119 "GJm~
3Raf ? 1are«if@s, s4frasaaasr o a?lsu&i(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 "of the ·Finance Act, 1994) ·

&5ta srayea sit tarsa eiafa, mffemmm "cbdo!-f"c!?i"-i:rrT"(Duty Demanded)-
a. (Section)~ +aD tsaaafuffaft,
z fanaaha 2fez6tft;
au era 2fezuit#fa 6haer fr.

.For an appeal to be filed before the CESTAT, to% of the Dity & Penalty confirmed by
the Appellate Commissioner would have to pe pre-deposited, provided that the. pre
deposit.amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT (Section 35 c (2A) and 35 F of the

. Central Excise Act, 1944, Section 83 & Section· 86 of the Finance Ac:;t , 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

· (iii) amount payable under Rule 6 of the Cenvat Credit Rules. · - .
gr err?r# #Rsrft If@aur#rr ssizyea crzraresur au Raif@a st itju fag «lg zye 10%

. - -~ - . Agraru fl@ilaaus fatf@a st aaaus# 1o4raru a6l ervast sI
In view of ~b~~ppeal against this order shall lie before the Tribunal on payment of

10% of the dutt~~J:!J'.ar-'ld@1·•wtere duty or duty and penalty are ,_n dispute, or penalty, where
penalty alone ir1:r1~C' 'iq,l)"'~.t~.-")\,\. If t ',J,,)l f :d .

- • !!••· m,,
\

tr= 1- ~"'-;\!t ~·
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j

· ORDER-IN-APPEAL

The preseiita,ppeal has been filed by Mis: PerfecfBoaring Pvt. Ltd., 3822/A, G-IDC
•·. . .• ' . -~ . . -. . . :

Estate, Behind Ind6 GermanTool Room, Vatva, Ahmedabad - 382445 (hereinafter referred to

as "the appellai~f) against Order~in-_Original _No.. 74/CGSJ'/Ahn.':d_-SouthiJC/SR/2922-23
. . . . . . ~ . . . . . . .. .

dated 13.012023. :{hereinafter. refon-ed to as the impugned, order") passed . by •· _the Joint·

Commissioner, Central.GST, Ahmedabad South (hereinafter referred to as:.''the adj~dicating_
.· : . . ·.. _ _ . . ., ·.· ·: .. ·.. . . . . _ .

authority").. .

Il'>TS-1 under Section 67 of the CGST Act, 2017, at the prerrises, ofhe appellant, . i( was
. . . . . ·: . . . : .-

2. Briefly stated, the :fucts of the case are that theappellantare engaged in the business of

manufacturing-:: 6_fi:.1achinery •~fu~s · arid :were· holding. °Centrnl· Ex6{se _·Registration. No..

AACCP74O4EXMOO1. During the inspection conducted on 23.04.2018 underFor GST
. -· . ... . -~ .. •. .. . . . . . .. · . . . . . . ..

observed that they. had filed ER-1 return till May-2017 _arid not fi~ed_ ER-1":i:etum for the.
. . ..

month ofJune-2017. ·,.
. ( ·.. '.

2:1 Du..r:ing the'im;est-igation,"a. state111eritdated 23.04.2018 o:f Shri Vasarit JayaitijalModi,
Managbg Director of the· appeilant :was recorded, ~herein he submitted- that . they.. were. . . .'.• . . . . . . ..

avaiiing and utili'Zi11g 9envat Credit and they 'used to regularly' 11.iafutai..11 Ceb.v~t Credit_ record
in MS Excel; that the computer in which itwas maintained had become corrupt in October,

2017; that they had allthe,voices in hard copy on the basisof whichthey had claimed
• . . •· • •• : •• • .• - . .. ·.,. • • • • • • • . -•·:-. • ••• __¥ _ ,·•• ' • • • . .. . . . • .••••• ·-

Cenvat Credit arid that they couid ·recortstruct the Cenvat Credit register and .• submit the same
. . ·:. .. . . '., : . . .. ··· ....

' to the Depmt.-nent: :_\ .

2.2 • Since the appellant didnot submit the above documierits, letters dated 13.07.2O18-and
. . . . . . .. ·. .. ·•· .. . . . ..·: -. . ·- . . .

06.08.2019 were issued to the appellantto submit the details ofCenvat Creditviz. Cenvat
. : .. . . .- . ·.· . . . . '.. '• .. : . ·- ·. . ...

register, Cenvatabie invoices, payment particulars etc. However, the 'said details/.documents
. ·_. . . . ., . . . ··: .

were still not. subrnitteci'. by. the appellant. Therefore,- SUiriTilOllS dated 26~06.2020 _and
. . ._- . . : . . ·-

1_7.02.2021 wer.e fssuec( to the appellant to submit the said documents. However, no ·

compliancewas received from them. '

2.3 The: ap:pellartt .vid~: e~ina1l. da~~d :· 08.11.2019 · :forwarded -(i) copy of Pubiic

Announcement dated07.10.2019under Regulation 6 of the Insolvency and Banla:uptcy Board
. . •.. . . . ;· . ·• . . . . . . . . .

4

of India (Insolvency:' Resolution Process forCorporate Persons) Regulations, 2016 for the·
attention of the cr~ditor{c;)[W.i./s. P~rfect "Bonng .Pvt: Ltd. and-(ii). ~opy"of .Order C..P. No. (I)

148/9/NCLTIAHM/2019 dated 30.09.2019 of Adjudicating Authority NCLT), Ahmedabad

-Bench ii1 tliematterofW.u's. Devsaria Boring Pvt. Ltd., New Delhi {Opera:fi~rial Creditor) Vs'.
."%.-~-. ;\, .t:•a- .,."-. e>, es

I~- ;0<- tJt1\---J~~\:~i'- -_
It c.., ~Q .J)t ~.i,

. ;;: 'i ./ ~""? lj)_* ~
\
;;,- ~ #f:•:h '°1Zs :r? I•

("l .v..,, :.,, :Q;

. ~?~ •, .-
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I\1/s. Perfect Boring Pvt. Ltd.,' Ahmedabad (Corporate Debtor) wherein it was inter alia

ordered that it is a fit case to initiate Insolvency Resolution Process by admitting the

Application under Section 9(5). (1) of the Code. Further, Shri Manish Kumar Bhagat was

appointed by the adjudicating authority to act as an Interim Resolution Professional under. .

Section 13(1) (c) ofthe Insoivencyand Bankruptcy Code... .. . . , . - .

2.4 A letter dated 20.12.2019 was also issued to the said Interim Resolution Professional. . . . . . . . . . . . ..

to provide the documents/ details of Cenvat Credit viz. Cenvat register, Cenvatable invoices,
. .

payment particulars._etc.However, till date, the said documents/ details had not been provided

by the said InterimResolution Professional to thedepartment.

. . . .

eligibility of the. Cenvat credit. The appellant failed to. submitor show original. invoices for

the verification ofeligibility of Cenvat credit

. . . . .

2.5 From the Central Excise Returns (ER-1) -filed by the. appellant, it was observed that

they had availed Cenvat Credit of Rs. 1,04,32,442/- for the period fron, 2016-17 to 2017-18

(up to May, 2017). During the course of investigation, the appellant was.requested to submit

the duty paying Cenvat Invoices and payment particulars to ascertain the eligibility of Cenvat

creditavailed'. However, the appellant failed to submit full documents for verification of

uponthem. Likewise, Rule 9(6) of .the Cenvat CreditRules, 2004 provides that.the appellant

was required to maintain proper rec_ords for the receipt, disposal, consumption and inventory .
. . . . . \ . . .

2.6 · )11, terms 9fRule 9(5)-of Cenvat Credit.Rules, 2004, the· appeHant was -requfred to

maintain proper records for the receipt, disposal, consumption and inventory of the input and

capital goods and the burden of proofregarding the admissibility of the ·cenvat Credit lied
. -· . .. . . . . . .

.of the input services and the burden of proof regarding the admissibility .of the Cenvat Credit

lied upon them. Further,Rule 9 (1) of the Cenvat Credit Rules, 2004 prescribes the documents

on the strength of whichCenvat Credit can to be taken and Rule 92) ibid stipulates that no

Cenvat Credit was. to be taken _if all the requisite particulars v(ere not.mentioned in the said

duty paying documents'.

5

,vit.h applicable interest .under Rule 14 of.the Cenvat Credit Rules, 2004 read with proviso to

1,04,32,442/- takenand utilized by them was inadmissible and needs to be recovered along
. . . •' ' . . . . t:.,· •. . . . .

2.7 ·In the instant case, itwas observed that the appellant had failed to produce the duty

paying documents and the records despite several opportunities having .been _accorded to them

as narratedhereinabove. In such circumstances, it appeared that the appellant were neither in

possession of the prescribed duty paying documents nor had maintained theproper records as

prescribed under law. Therefore, it appeared that, the Cenvat credit amounting to Rs.
. . . . . :. ' : . ' . .. . . . . ·_ . . _.



F.No. GAPPL/COM/CEXP/180/202}-.Appeal

Section 11A & Section11AA ofthe Central Excise Act along ,with.penalty under Rule 15 of .. . ... --- . .

Cenvat Credit Rales. 2004 read with ·Section 11 AC of-the Central-Excise Act, 1944 as., . . _. •'.

amended:·

the Cenvat Credit Rules, 2004 read with Section 11AA:the CentralExcise Act, 1944;.and

imposition of penalties under Section 11AC the Central Excise·Act, 1944 read with Rule 15.

of the CenvatCredit Rules,2004and Rule 27 of the Central Excise Rules, 2002

2.8 Subsequently, .the . appellant were issued Show Cai.rne . Notice No. STC/4-

56/Pe1fect/O&PJ20-21 .. dated Ji042021 demai'lding recovezy of wrongly ayaiied_ Cenvat·
.. • . ._. ·.·. ·--· ' , ' .' . ·: ·. ' . . ···. _ ; . ' . . .

Credit amou._ntin'.g'to Rs .. 1,04,32,442/-· :for the period FY 2016-17 to FY 2017-18 (@ipto May- __. . . . . . . . •. . . .. . . .. . ~ '. . . . . . . '" ·.. -. . . :· . '. . . . . . : .

2017). under Rule 14 of the Cenvat Credit Rules,· 2004 r~ad.-with proviso·i~·Section 11A of
. . ;, . i . .· . . . . .. '. . . . . . . . . :: . . :. .... . . .

the Central ExciseAct, 1944. The SCN also proposed recovery_offaterest under Rule 14 of
. . .. .. .. . . - .. . . -• . . . ' -. . . _ ..

2.9 · The Show Cause Notice was adjudicated vide the impugned order by the adjudicating· .
.·.. . .. ·:. ·- . . . . . ' . .· .

. . _;· .· ...·: . . . . :. . . : . . . .. ., :, · . . . . . . _-_ .. · _.. : .. . .. ~ -~ . ; . . . .;.. . . .. . : .
was con:fumed. under Rule 14 of tne Cenvat Credit Rules, 2004 reaawith prov1so to Section ..

. . .. • . . - . -- .... -·; '. . . ..

authority ,;vh~reiri "the :demai-i.d of recovery of Cenvat Credit amounting "to Rs• 1,04,32,442/
. . .- . ~-- . . . ... . . . . .

1 lA.of the Central Excise.Act, 1944 along with Interest under Rule 14 ofthe Cenvat Credit

Riles, 2004 read with 11AA'of the Central ExciseAct, 1944 for the'period FY 2016-17to FY. . . ... . . . .. ·- . . . ... .. . - .

2017-18 (upto Iviay~2017). __ Further (i) Penalty· cif Rs. 1,04,32,442/- was imposed on the

appellantunder Section 114C of the Central· Excise-Act, 1944 .read.witRule 15.ofthe
. . . .. . . . . . . ~ .. . .· . . . . . .

Cenvat CreditRules, 2004;· arid (Ii) Penaity ofRs. 5,000/- was imposed on the appellantunder
. . .. ·• ·- :- . . . . . - ..

Rule 27 oftheCentral Excise Rules, 2602 for notfiling ofER-1 return for'themonth of June
. : . . : . -· . .

2017. ·

3."°'Being aggrieved with the impugned order passedby. the adjudicating authority, the
appellant have preferred the present appeal, inter alia,on the following grounds:

(i). The :adj11dicating authority· has erred in confirming the deinarid ofCenvatCredit

of ·Rs. 1;04,32,442/.::·:tor the period from April,' 2O16t6May, 2O17.eventhough it is
. . : .. ·, ' ., ·.,. -. ··. . .

settied position that no deman.d cah·be raised on the totpot~te debtb1; or the resolution
applicant once the resolution plan is approved bytheNCLT, considering he following

. facts arid subrn:issions: ·

6

(i). The appellant submitted that tde'NCLT (Adjudicating Authority) vide its Order
.•· _. _. . .

dated 16-03-2021 was ofhe considered opinion and also being satisfied that the.
Resohiti01i Pian approved by CoC n;i.eets the requirements referred to under Section

· 30(2) ofthe Code, approved the resolution pl&'l under·the Code. Section 82 of the
, . .·._ . . . · .._: . .. . . . . .· ·.• .·. ..:- ._·. , .. : .... , : , . : ~- ,.;1.··r." . . .

¾I .
.71> .: •
/J.- 0
.c:.,
w,. "'

" \. ~ ')•· . /;
. /,./
-qre ·
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. CGST Act, 20_ 17 states that "Notwithstanding anything to . the .contrary . contained in

.any law for the time being in_ force, save as otherwise provided in the Insolvency and
. . .

Ba.rikruptcy Code, 2016, any amount payable by a taxable person or any other person

on account of tax, interest or penalty which he is liable to _pay to the Govenunent shall

be a_ first charge on. the_ property qf ~uch taxable person or such person." Thus the

Provisions of fasolyency and Bankruptcy Code, 2016 shall have an over-riding effect

on the provisions of CGST Act, 2017.

(iii).· . According to Section31(1) offusolvency and Bankruptcy Code,2016:

. . . ' .. . .
statutory dues ·are ·owed, · guarantors and other stakeholders involved . in. . the

resolutionplan.

dues arising underanylawforthe time being inforce, such as authorities to.whom

the committee of creditors under sub-section (),of, section 30 meets the. . . . . - . . ..

"IftheAdjudicatingAuthorityis satisfied that the resolution plan as approved by
. .. . ..... ·... . .. : : _.

requirements as ·referred to -in sub-section (2) ofsection 30, it shall by order

approve the resolutionplan which shall be binding onthe corporate debtor and its

employees, members, creditors, including the Central Government, any State

Government or anylocal authority to whom a debi in resp~ct ofthe payment of
. . -. ··•. ._. .' . ' ·. ·. .· . -· .

approvalofresolutionplan· under this sub-section; satisfy that the resolution plan

has provisionsfor .its effective implementation.".·. . . . . . . . . . . .

. Provided thatthe AdjudicatingAuthority _shall, before passing an order_ for
. . .. ~ . . . . ' .

As regards the provisions of Section 31 of the Insolvency andBankruptcy
·. : . . . • .: 

. . Code, 2016 the resolution plan .is.binding on t.1.e central government and the state

government. As per Para ix. on Page number 59 of the_ approved resolution plan that
. . .. .. . . __;. . . .

provides that · ·

(iv).

The· Customs Act, 1962, -YAT Act, _GSTAct and a~y.other indirect tax laws,
. . . . . . . . .

"All dues under the provisions ofall the indirect taxes, including but not
. . . . .· . ~ : . ... . . . .

. limited to, the CentralExcise Act, 1944; the Finance Act, 1994 (Service To.x),
. . . . . ··. . . . . . . ..

including taxes, duty, penalties, interest, fines, cess, charges, unpaid TDS/TCS
. . . . . . .

. (to the • extent applicable), whe_ther admitied_ or not due or contingent, whether

_· part ofthe above mentioned contiligent li~bility sc_hedule· dues or not, whether .

claimed by the tax authorities or not, asserted or un-asserted, crystallized or
. . .. . . . . . .

not crystallized, known or· unknown, . secured or unsecured, disputed or
. .

.7
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·undisputedpresent orfuture, in relation to-anyperiod_prior to the acquisition.

of.c~ntrol by the Resolution applicant over. the corporate 'debtor pursuant_to
. . . . . . ·.

this :Resolution.Plan, ,shall stand extinguished·by virtue of the order of the

. HonorableNCLT approving this Resolutionplan and the CorporateDebtor or
. : . . . . . ' . ' . . . . .

Resolution Applicant shall not . be liable to pay; any. dmount against such
. . ·. ! ..

·demand. All outstanding litigation/demands, assessments/appellate or other
. proceedings, -including but not limited to any audits, investigations, search and_

seizure, pending in case of the corporate:debtor, on the date ofthe order of

· .. 1lCLT r~lating to_ the periodprior - to that date, Sh(!ll s~and ter~in~ted and all .

conseque~tial ltabilzties if any, shallbe deleted andshall be·considered to be

not payable by the Corporate Debtor by the virtue of the order . on- the
. ' -. . . . . . ;_ . . .

· Honorable f.!CLi ·.!J.ll the notices proposing, to : initiate . any proceedings

againsithe dorpoiate debtor in relation to the periodprior to the date ofthe

NCLT order;"andpending on thatdate, shallbeconsidereddeleted. indshall
. . . -- . . . . . . . .. - . . •. . .

not be proceeded against:Post ihe .· Order of>the·.:ivcLT;,:no·:re-:assessment,'_.. . .• ... . . . . ' . .. . . .. ·. . .

revision··~r-any other pfoceedings unde/the provisions ofany ofthe hairect

tax.laws shall be initiated on the corporate debtor 'or resolutiofi applicantin
relationto theperzodprior to acquisition ofcontrol by the resolution applicant

and anyconsequential demand shall be considered on-existing and as: not
..· .

. .: ·.. - ..

payable by' the corporate debtor. Any ·proceedings · which 'were kept' -in... , -. . . . .

abeyance in view ofinsolvencyprocess or otherwise shall not 'berevivedpost
. the order ofNCT". . ' . . . . .

Since the above stated approved resolutionplan categoricallystatesthat alldues
relatect·:to.·anY period ;prior_to:the. acquisition ·of control by,'thci' Resol~tion ·appiicant .·

shall stand extinguished by virtue ofthe order of the Honorable'NCLTdated 16-03- . :_ ·• ' .. '·.· •-.. ' . . . . .• ·. .. . .. .

. 2021, theconfirmed demand under the impugned Order for the periodApril,' 2016 to . ·.
May, 2017· 11ndeY -SCN: iss~ed mi' 12--04-2◊21 _after the order o£ NCLT is- hot... •. . . . . . . . , . . . . ..

sustainable as it is a proceeding initiated after the approval of resolution plan by
. . ·. . .·_ . . : .. ·.· .:· . . . . . . . . .

NCLT:, _The ·appellant. submitted that as this··tesolutioh ·plan is... approved. by._
Adjudicating.Authority/NCLTand the same shall be iding on central goveriment

: . ' . ;- : . . : ; . .. . . . . . . . .

and state govemment Hence, 110 cfaim Cfu7. be raised by· central go\rernment ahd state.
government against the appellant and thus the 'SCN issued andthe Impugned Order is.... . ·.· . .. . . ·- ::·.· . . . . -.

. . -- ,._.:· .. : . . ..
pointless or unnecessary or. infructuous.

. •. ·••·

(vi). The app~Uartt submitted that the ·c:src, vide:its' In~triictfon No.. 1083/04/2022-
. . .. . ... ::· .-

CX9 dated 23-05-2022, has provided Standard Operating Procedure (SOP) for NCLT.

!C
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cases in respect of the Insolvency and Ban...1auptcy Code (IBC) wherein it has stated

that itis settled position that-no claims can be raised once the plan is approved and no

demands can be- raised on the resolution applicant who has taken over the company

thro_ugh such a resolution plan. Paragraph 2 of this instruction is reproduced here for

ready :reference: .

. . . ~ . . .

who has taken over the company through sucha resolutionplan."

"A timeline of90 daysfrom the insolvency.commencement date is availablefor

. fling ofclaims. ' However, it has been observed that there is an inordinate

delay in filing ofclaims by Customs and GST authorities. This leads to their

claims not being admitted and extinguished: once a resolution plan is

approved. It is also observed that the authorities then litigate on the rejection

ofeach claims, despite the settled.position that no claims· can be. raised once

theplan is approved and no demands canbe raised on the resolution applicant
' . . . . .. . . . ·.

. SCNdated 12-04-2021 has been ·issued, _despite the clear instrnctions from

and no demands ·can' be raised thereafter:. Therefore, this SCN is issued in clear
.· .. ··-;'· . .··' . .- . . ·' . . ·.

defiance of the legal position explained by the CBIC instruction dated 23-05-2022

. .

CBICthat, that claims shall stand extinguished once the resolution plan is approved
. . . . ' . . . . . . . . . .

. . .

• referred above and thus:th.is SCN is infructuous and any Order on the basis of such

· (vii).

' .
. : infructuomi· SCN is not sustainable in law; .·. :• . . .. . . . . . •. . . . . . . .. . . ,, ~

The appellant submitted that no demand can be raised against them and no
. .. . . . . . . .

proceedings can be initiated against them, in respect of dues for foe period prior to the

date on which the adjudicating authority/NCLT has approved the resolution plan. In

• this regard, ti:ie appellaµt relied upon the following case laws:

(viii).

a) Ghanashyam Mislu·a & Sons Pvt. Ltd.· Vs. Edelwefas Asset Reconstrnction

. ·. CompanyLtd. [(2021) 9 sec 657]
b) Ultra ,Tech Nathdwara, Cement Limited Vs. Union, of India [(2020 (37)

G.S.T.L. 289(Raj.)J.
. . ..

c) Ruchi Soya Industries Ltd. Vs. Union of India [2022 (380) E.L.T 8 (S.C)]

d) V.S.Metacast P. Ltd. Vs. DCIT [ITA_N<?, 2950/Alld/2017 (ITAT-Ahmd.)]

e) . Garden Silk Mills Ltd.Vs. Union offodia [2022 (381)RL.T 445 (Guj.)]

f) UOI Vs. Kamiakshi Finance CorporationLtd. [1991 (55). ELT 433 (S_C)]
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. . . .·

(ix).· · \Vliei1 :ti.o amount can be demanded for _dues prior to· date of app1·oval of·

resolution plan, the dema..n.d for tax aswell as interestthereon in the i..1Tipugned_order is
. . . .. .. . . . . . . . . ..

not sustainable. · .

: . Confirming demand beyond normal period.of limitation when there is not fui_ .
. . . . . . . . . . . .. . .

iota of evicience of suppression or intent to evade. payment of.d1:1ty. on the part of this·
'. . •. ' ' ~ . . .,. ·. ~ . ,. . . . ·• . . . . .

appellant._ Ccnsid~ring. the fullowing submissions, this 'appellant prays to hoid that

p e n al t i e s cannot be imposed _and e x t e n d e d p e r i o d . o f limitation cannot b e in v o k e d i n

. . .. ; . . .. . . . . . ..

(x).

. . . . .

this caseand thatentire demand is time barred.

The appellant submitted that they have not received any show cause notice.or·
notice· of personal hearing in this ±,atter. There was. ri6 . change of address of _this

appellantaftei- _taking.completion of CIRP. Ii is strange that they· have "riot: received any
cornn.1unication from the department. in thismatter:. This'clearly shows thatthe matter
was adjudicated without 'giving us any- opportunity of being heard and thus they

• · • I • . • • . • , • . • • : •

requested to hold that the impugned order is issued defying the principles of natural
. . .. . . . ..

justice and . quashsuch anorder.

4. Personal hearing in the caie was held on 04.09.2023. SriNandesh Barai, Chartered
Accountant. ad Shri Nilesh Suchak, Chartered Accountant, appeared on behalf or" the
appellai7.t for personalhearing and handed over · addit1onal submissions in a paper book

. -. , . - .. ,. .

containing supporting decisions. They reiterated contents. thereof, and.the submissions made
in appealmemorandum. They submitted that the impugned orderwas.passed after completion

of resolution process. by NCLT ari.ci acquisitio!l of the appellant··coinpany by resolution
. ·. .. . . . . . . . : - .

applicant. Therefore, the h-iipugned · order is not valid .iri law arid re·qufres· to be· set aside;.
Further, theshow.caise notice was issued after expiry of stipulated time period of 30 months.

. . . . . ·, .; . · .-,. · ·. . ·. . , ·: 3 . . ··· ':' :· ·. - .· _· .. :. . • . . ·•:. . ·:. . .

from relevant date and as there . is· not aniota of evidence of.suppression on the part ·of
appellant, he requested to set asidethe impugned order onmerits aswell as on limitations.

. . .. .· -- .. . .

4.1 Theappellant vide their:; additional written submission dated 04.09.2023, inter alia

reiterated the submission inade by them in the appeal memorandum..

5.'I have carefully gone through' the facts of the case, groundsof appeal, submissions

n1ade in the'AppealMemorandum, additional :v,n:itten siibrnissioii as well as during the course,
. : . . . . . . . . ·.

ofpersonal hearirig and documents available on.record. The issue to be decided ill the present
.. . .· . .. . . . . ' ... · .

10.

appeal is whether the nupugned order passed by. the adjudicating authority, confirming the

-demand of recoveri; of cenvat · credit against the ap ·. · · o- ;th. interest and penalty,in
. . .' . . . . -:
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the facts and circµmstance of the. case, is legal and proper or otherwise. The demand pertains

to the period FY2016-17t6FY 2017-18 (upto May-2017).

6. It is observed·that the main contention of t.½.e appellant is that the show cause notice

dated 12.04.2021 · was _issued to _the appellant after the resolution plan as approved by

Connnittee of Creditors was allowed by NCLT. vide its order dated 16.03.2021. As the

resolution plan categorically states that all dues related to any· period prior to the acquisition

of control by the resolution applicant i.e. the appellant shall stand extinguished by virtue of

the order of the Hon'ble NCLT dated 16.03.2021. Thus, the c011fur.!.1ation of demand of ·

recovery of cenvat credit under the impugned order. for the period from April-2016 to May-

2017 is not sustainable as the same is. for the period prior to acquisition of control of the

. appellant by Resolution applicant i.e. N. A. Roto Machines & Moulds Inclia.

7. On verification of the case records: I find that. the the ·application .for initia1ing

Corporate Insolvency Resolution Process was admitted by National Company Law Tribunal

0CLT) under Section 9 ofThe Insolvencyand Bankruptcy. Code . against the· appellant vide

NCLT Order dated 30-09-2019 and moratorium was declared prohibiting institution of suits

or proceedings against the corporate debtor including execution of any judgement, decree or

order in 'any court oflaw, tribunal, arbitration panel or authority. -Thereafter, Manish Kumar

Bhagat was appointed as Resolution Professional. MIs. N. A. Roto Machines & Moulds India

(Resolution applicant) put up a resolution plan dated 09.11.2020 to Shri Manish Kumar

Bhagat, ResolutionProfessional, •

. . .
· 7.1..' Then after, thie Committee.of Creditors was formed ai1d Resolution Pla.i.1 was approved

+ « • •

by majority of 96.37% of the Committee of Creditors members. The NCLT being satisfied
. . . . . . . . .

that the Resolution Plan approved by Committee of Creditors meets the-requireinents refen-ed

to under Section 30(2) of the Code, theNCLT vide Order dated 16.03.2021 allowed IA 926 of

. 2020 in CP(IB) No: _148/NCLT/AJ-:ItvI/ 2019. N. A. Rota Machines and Moulds India has

taken over the management of Perfect Boring Pvt.· Ltd. after passing of Order by NCLT on

16.03,2021 approving the resolution plan..

7.2 . r'also find that on issuance of the Order dated 16.03.2021 by the NCLT all dues under

the provisions of all the_ indire~t taxes, inch.idmg taxes, duty, penalties, interest, fines, cess,

charges, unpaid TDS/TCS (to. the extentapplicable), in relation to any period prior to the

acquisition of control by the Resolution applicant over the corporate debtor pursuant to the

Resolution Plan, shall stand. extinguished. The relevant Para Part J (ix) of the Order dated

· 16.03.2021 of theNCLTreads as tmder:,

..
.- T

. . ,).
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t %
- u [}.

•e= 11



F.No. GAPPL/COM/CEXP/180/2023-Appeal

. . . .

''All dues under theprovisions ofall the indirect taxes, including but not limited to, the

Central Excisi3 Act,: 1944, -the Finance Act, 1994 (Servic~ Tax), The Custom; Act,

1962, VAT Act; GST. Act and any other indirect tax laws,. including taxes, duty_,
. . . .

~venalties> interest'.jines, cess, charges, unpaid TDSITC$. (to the .. extentapplicable),

·whether · ~dinittid: br_: not due or. contingent, whether· part_ of the. above mentioned

contingentliability schedule dues or not, whether claimed by the tax authorities or

not, . asserted or un-asserted, · c1ystallized o_r not . crystalltzed, known. or unknown,

secured or unsecured, disputed or undisputed present or future, in relation to any .
period prior: _:to ihe. ac~idsition of control by the Resolution applicant over the

corporatedebtorpursuantto this Resolution Pla, shall standextinguished by virtue
ofthe order ofthe Honorable NCLT approving this Resolutionplan and the Corporate .

Debtor or Resolution Applicant shall not be liable to pay aay amount against such
. . . . . . . . ' . .. .- ..

considered deleted • and shallotbe proceeded against. .Post the. Order ofthe NCLT;

no re-assessment, revision or any other proceedings under the ·provisions· ofany ofthe .

Indirect tax laws shall be initiated or the corporate debtor. orresolution applicant in-.

relation to theperiodpriorto acquisition of. controlby the resolution, applict and

any consequential demand shall be considered non-existing and as notpayable by the. . . . ..

corporate debtor.Aiiyproceedings which were kept in abeyancein view ofinsolvency

process or otherwiseshallnotbe revivedpost the order ofNCLT."

relating to theperiodprior to that date,· shall stand terminated and all consequential

liabilities if' arj, shalle deleted and shall beconsidered to be notpay~ble by the

Corporate D~btor iJy the vi;_:tue ofthe order on 'the Honorable NCLT: All. the notices .
. .. : . . . . . . . . ._. .

proposing'to initiate anyproceedings against the corporate debtor in·relation . to. the

period'prio~· to.'th;. date' of.the NCLT oider, and ,pending-- oh. that ..ddte: · ·shalt-be
. .- . .. . . . . . : . . ...

demand . All outstanding litigation/demands, .assessments/appellate or· other

proceedings, including. but not limited to ary audits, investigations, search and

seizure, pending in case _ofthe corporate debtor, . on· the-' date ofthe order: ofNCLT
. . ... -. . . . .... ..... · . . .

7.3 · I aiso observed thatthe Insolvency Professfonal, ShriMani.sh 'K.Tu.'11.at Bhagat,'vide his
letter dated 04.05.2021, informed ·the adjudicating authority about, the passing of the

resolution planwhich was. taken as defence reply by theadjudicating authority as mentioned

in Para 21 of the impugned order by him, whichreads as under:

12

"The Insolvency. Pr6fessional, Shri Maish Kumar Bhagat, vide his :letter dated
04.05:·2021;jilecfihe d~fenc~ reply in the said matter, wherein he has' submitted that
resolution plan in case of_1vf/s Perfect Boring Pvt Ltd h~d;eenapproved by Hon~ble ..

. . -. -:··. . . . . . .... ·. . ·.
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NCLT, Ahmedabad Bench vide. its order dated 16.3.2021 in IA 926 of 2020 in

. C.P.(1.8.) No. 148/NCLTIAHM/2019. Further, he also stated that once the Resolution

Plan is approved by adjudicating authority, Resolution Professional ceases to exist

and his duties and responsibilities as Resolution Professionalfinishes. A copy ofthe

Order dated 16.03.2021 ofthe NCLTwas also enclosed."

7.4 For ease of reference I hereby reproduce the provision of Section 31(1) of Insolvency

and Bankruptcy Code, 2016:

"Ifthe Adjudicating Authority is satisfied that the resolution plan as approved by the

committee of.creditors under sub-section (4) ofsection 30 meets the requirements as

referred to in sub-section (2) of.section 30, it shall. by order approve the resolution

plan which shall be binding on the corporate debtor and its employees, me.m_bers,

creditors, including the Central Government, any State Government or. any local

auth_ority to whom a debt in respect ofthe paynient ofdues arising under any lawfor

: the time be_ing in force, such as authorities io whom statutory dues are a-wed,

· guarantors and other stakeholders involved in the resolu_tionplan.

. Provided that the AdjudicatingAuthority shall, 'before passing an orderfor approval

·. of. resolution plan: under this sub-section, satisfy- that the resolution. plan has

.. provisionsfor its effective implerr1-entation. 11

. . _· . . .. .

when the resolution plan is approved by NCLT, the claims, which are not part of the

resolution plan, shall stand extinguished and. the proceedings related thereto shall stand

terminated.

. . .- ~ .

any State Government or any Local Authority to whom debt in respect of payment of dues

arising under. any law for the time being in force, then such as the· authorities to whom
. . . . . . . .

statutory dues are owed falls: :within the_ pµrview of Section 31 · of the·Code, 2016. As such,

.7.5 Barereading of the aforesaid provision makes it clear that the Central Government,

. . . .

7.6 I also find that present proceedings i.e. issuance of the SCN and confirmation of

demand relates to the period prior to the approval of the planandnot the part of the approved
plan, even the SCN was issued after the approval of the plan by NCLT. Therefore, in my
considered view that the proceeding initiated vide the present SCN dated 12.04.2021 and

issuance of the . impugned.. order by the • adjudicating authority is infrnctuous and not legelly

tenable and deserved to be set aside.

13
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8. In t.½.is regard, I refer to the order of the Hon'ble High ColL."i: of Gujarat in case of

Garden Silk Mills Ltd. vs. UOI, wherein it was. held that claims which are not part of

resolution plai.7. approved by the NCLT, stand extinguished and so proceedings related thereto
. . .

should be te11:i1.inated:The relevanfpart of the said decision 1;eads as Tu7.der:
. . . . .

"8. . Jn our view, thelegal position as regards the effect ofresolution plan once

approved by the NCLT vis-a-vis theclaims pending adjudication is concerned, is no

longer .res integra in view ofthe recentpronouncement, ofthe Supreme Court in the

case of Ghanshyam J..1ishra & Sons. Pvt. Ltd. v. · Edelweiss Asset Reconstruction

CompanyLtd. rep01~ted iri (2021) 9 sec 657 wherein the Supreme Courttookthe view

as regards 2019 amendment being incorporated to Section 31 of.the Insolvency and
. .• . . . ·.. . . ... ·. . . . .. . .

Bankruptcy Code, 2016.being.treated clarifcatory and declaratory in nature and

. thereby treating ittohave come into effect re_trospectively. T'he.relevant·obs~~,;ation as .

recorded inParagraph 138 afthe aforesaid decision are reproduce as under:·

11Jn theforegoingparagraphs, we have held, that2019 amendment to Section .

31 of1&B Code is clarifcatory .and declaratory in nature and therefore will

have a retrospective operation. As s1ich, when the resolution plan is approved

. by ]VCLT',°· the claims, which are not part. of the resolution plan, shallstand

· extingitished and the proceedings related thereto shall stand terminated. Sirice
the ·subject · rllattei' of the ·pefitiotz ·are the -proceedings/ whzch relate to the . ·

claims ofthe'respondents prior io·_the· ajJpi'oval oftheplan, in the light ofthe
. . . . . . . .

view taken by·us, the same cannot be continued. Equally the claims, which are
notpartofthe ·resolutio11.pian, shall stand extinguished. ,; ·

. 9. · -1n view ofthe aforesaid legalpbsition as 11iell as taking into co1~sidefation the

provisions ofthe resolutionpian as approved by the National CompanyLaw Tribunal,

AhmedabadBench, in cctse ofthe 111rit applicant along with ali the reliefs, concessions

and dispensations· as granted in the approval order, we hereby°hold that the present

writ applicationis rendered infructuous, non est arid is disposed ofas·abated. So far
• +

. as the issue . of extinguishrllent. ofclaims pending adjudication of the respondent
. ... . . . . . . .

revenuedepartment.is concerned, 1vfr. Dhaval Vyas, the Learned Senior Standing

Counsel appearing for . the_ department has submitted that though the writ petition

being declared as infructuous ·and abated, iib~rtj, may be reserved in favour ofthe ·

revenue department to invoke Section 61 of the Insolvency: and Bankruptcy Code,.
2016, ifin any eventuality such question arisesfor corisiderati~n-infuture. .It would be

appropriate to consider sub-section (3) ofSection 61JJ,[,t~e Code.weso.
. . . /2'-~,.•)~tl·.,,"t~~.> c. %IJ'' ,ll -'i}';'-1,;.v \ :,

1'C 8 '"jl

it' t Jl.~,, ·• ·. I
+ ?%%°£5°
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10. Thus, wefind that theprovision itselfmakes it clear that ifin case the revenue

is dissatisfied. in any manner with the sanctioning of the resolution plan by the
. . . . .

National Company Law Tribunal then the liberty-is always reserved infavour ofthe
. . .

revenue to prefer an appeal under Section 61 ofthe Code, 2016.before the National

Company Law Appellate Tribunal.

11. For the reasons stated above, thepresentwrit application does not survive and

is hereby disposed of as abated and infructuous. We further clarify that we have
. . .· .

otherwise not expressed any opinion on the merits ofthe _case and at the same time, we

reserve the liberty infavour ofthe revenue department tofi_le o,ppropriate proceedings
. or an appeal as provided under Section 61 ofthe Code, 2016..Resultantly, the Civil

Application bearing' No. 1 of 2021 filed in the.main writ application also stands

· disposed a/accordinglyNotice stands (1.ischarged. "

9. In view of the abov.~ discussi011, I hold that the impugned order passed by the

adjudicating authority, demanding recovery of Cenvat Credit for the period from April-2016
. . . . ·. . . .·· . . .

to May-2017, is not legal and proper and deserve to be set aside. Since the demand of

recovery of Cenvat Credit is not sustainable on merits, there does not arise any question of

charging interest or imposing penalties in the case. Accordingly, I set aside the impugned

orderand allow the appeal filedby the appellant.

The appeal filed by the appellant stands disposed of in above terms.

. d~~. J/M 38>
· (Shiv Prata:p Singh)
Corri.missioner (Appeals)

Attested

·intendent(Appeals),
S ,Ahmedabad ·

By RPADI SPEED POST ·

To,.
· MIs. Perfect BoaringPvt.Ltd.,
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3822/A, GIDC Estate,
Behind Indo German Tool Room,
Vatva, Ahmedabad - 382445

The Joint Commissioner;. ·
Central GST, .
.Ahm.edabad South

· Respondent

Copy to:
1) The Principal ChiefCommissioner, Central GST, Ahmedabad Zone
2) The Cor.omissioner, CGST, .AJnnedabad South ·
3) The Joint Commissioner, CGST, Ahmedabad South
4) The Assistant Commissioner, CGST, Division III, Ahmedabad_South
5) The Assistant Cornrnissioner (HQ System), CGST, Ahmedabad South
.'.- (for uploading theOIA)
6) Guard File

7) PA file _

16


